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Chapter 6
Nursing Home Services

Maryland Nursing Home Services:
Overview and Definition

For health planning purposes, a nursing
home is defined as a facility licensed in
accordance with COMAR 10.07.02 that
admits patients suffering from diseases,
disabilities, or advanced age who require
medical service and nursing service
rendered by or under the supervision of a
registered nurse.

As of October 1, 2000, Maryland had 275
nursing home facilities (including other
facilities or units with comprehensive care
beds) with 31,004 licensed and operating
beds. In addition, there were: 484 beds that
are CON-approved but not yet licensed, and
a total of 1,707 temporarily delicensed beds
being maintained on the Commission’s
inventory. There were a combined total of
32,682 beds in Maryland’s nursing_home
bed inventory as of October 1, 2000.

Operating nursing home beds are those beds
which have received and hold a
“comprehensive care facility” (nursing
home) license from the Office of Health
Care Quality under COMAR 10.07.02.
Such facilities have either received a
Certificate of Need, or been grandfathered
with successive changes to the health
planning statute. Temporarily delicensed
beds are those beds granted permission by

170 Refer to the Maryland Health Care Commission’s
An Analysis and Evaluation of Certificate of Need
Regulation in Maryland-Working Paper: Nursing
Home Services (October 25, 2000), Appendix C for
an inventory of comprehensive care beds by county
and health service area.
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the Commission to be taken off the license
and out of service, pending plans to
delicense or otherwise use the beds. To
clarify its regulatory practice with regard to
off-line capacity, the Commission has
proposed  regulations  that  establish
conditions under which facilities may
temporarily remove beds from their license,
or close an entire facility on a temporary
basis.

CON-approved beds have received a
Certificate of Need from the Commission
(or its predecessor agency, the Maryland
Health Resources Planning Commission) by
meeting all of the appropriate standards
under COMAR 10.24.08 (the State Health
Plan chapter that addresses long term care
services) as well as the general criteria
applied to all Certificate of Need reviews at
COMAR 10.24.01.08. Waiver beds are
those beds approved under COMAR
10.24.01.02(A)(2)a., generally involving a
change in capacity of 10 beds, or 10 percent,
whichever is less. Figure 6-1 illustrates the
number of the nursing home beds that have
been approved between fiscal years 1990
and 2000, and the means by which each
portion of the year’s total was approved:

* CON-approved bed need projected by
the State Health Plan;

e Waiver beds; or

* CON-excluded beds at continuing care
retirement communities.

The line traveling from the upper left of the
chart to the lower right illustrates the drop in
overall nursing home occupancy during the
same period.
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Figure 6-1
Nursing Home Beds Approved in Maryland: 1990-2000
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The types of beds licensed as comprehensive
care facility, or nursing home, beds can be
found at other kinds of facilities, as so-called
“subacute” units in hospitals (or in separate
units in regular nursing facilities) and within
continuing care retirement communities, or
CCRCs.

Subacute care is not a licensure category;
such care can be provided in hospitals or
nursing homes. Subacute care beds may be
licensed as special care (COMAR
10.07.02.14-1, 14.2) Subacute refers to care
defined under COMAR 10.24.05 as follows:

eSubacute care means comprehensive
inpatient care that is designed for someone
who has had an acute illness, injury, or
exacerbation of a disease process whose
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treatment does not require to any significant
degree, high technology monitoring or
complex diagnostic procedures, and which
has the following characteristics:

oIt is goal-oriented treatment rendered
immediately after, or instead of, acute
hospitalization to treat one or more specific
active complex conditions or to administer
one or more technically-complex treatments
in the context of a person’s underlying long-
term conditions and overall situation;

eIt requires the coordinated services of an
interdisciplinary team including physicians,
nurses, and other relevant professional
disciplines, ~who are trained and
knowledgeable to assess and manage these
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specific conditions and perform the

necessary procedures;

*It is given as part of a specifically-defined
program within a dedicated unit, regardless
of site;

eIt is generally more intensive than
traditional comprehensive facility [nursing
home] care and less intensive than acute
care;

* It requires daily to weekly recurrent patient
assessment and review of the clinical course
and treatment plan for a limited period of
several days to several months, until the

patient’s condition is stabilized or a
predetermiﬂd treatment  course  is
completed—, and

*Requires certification from the Office of
Health Care Quality as a provider of special
care in accordance with COMAR
10.07.02.14.1-14.2.

Continuing Care Retirement Communities
(“CCRCs”) are communities, usually
including independent living units, assisted
living units, and nursing homes, regulated
by the Maryland Department of Aging under
Article 70B and COMAR 14.11.02. To
distinguish such communities from senior
housing complexes and other types of living
arrangements for seniors, the Maryland
Department of Aging (“MDoA”) requires a
community to meet the following criteria for
certification as a CCRC:

1 Weiss, Cathy and Rebecca Rosenstein, Ph.D.,
Subacute Care Project: Preliminary Report.
December, 1995.
MARYLAND
HEALTH CARE
COMMISSION

154

*Its subscribers pay an entrance fee that is,
at a minimum, three times the weighted
average of the monthly service fees;

* Subscribers sign a contract for a period of
more than one year, usually for life, that
requires either a transfer of assets or
payment of an entrance fee and monthly fees
to live in a secure and protected
environment; and

*The community provides, at a minimum,
access to medical and nursing services or
other health-related benefits.

The nursing home beds in CCRCs are also
regulated under the  Commission’s
Certificate of Need program (COMAR
10.24.01) and under planning regulations
(COMAR 10.24.08). If a CCRC applies for,
and successfully obtains, a CON for nursing
home beds, it can serve both its own
enrolled residents as well as the general

public. However, CCRCs can also obtain
nursing home beds through a CON
exclusion under COMAR  10.24.01

B(11)(b)(ii). To qualify for this exclusion, a
CCRC must satisfy three criteria, two of
which have been altered by legislation
enacted during the 2000 legislative session.
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*Beds obtained through this exemption must
not exceed the ratio of one bed for every
five independent living units (or 20 percent).
This year’s legislation raises that ratio to 24
percent for those communities with fewer
than 300 independent living units.

*The CCRC must serve exclusively its own
residents in the nursing home beds; it cannot
market directly to the general public. This
was modified in 1999 to permit the
admission of two spouses (or two persons
having a long-term significant relationship)
to a CCRC, where one is admitted to an
independent or assisted living unit and one
is admitted directly into a nursing home bed.
The 2000 statutory changes provide for
“limited direct admission” of persons
directly into a nursing home bed who have a
reasonable likelihood of eventual transfer to
an independent or assisted living unit.
These admissions cannot exceed 20 percent
of the CCRC’s nursing home beds and
cannot Iiﬁuse occupancy to exceed 95
percent.

oIt must provide nursing home care on the
samelﬁc;]ampus as the independent living
units.

72 These changes were made during the 2000
legislative session with regulations which were
released for public comment at the September 15,
2000 Commission meeting.
173 Continuing Care Retirement Communities: An
Examination of Policies Governing the Exemption of
Nursing Home Beds from Certificate of Need Review.
Final Report. February, 1999.
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Supply and Distribution of Nursing
Homes in Maryland

In order to have some perspective on the
changes in Maryland’s nursing home bed
capacity, it is useful to look at the changes in
that bed capacity from 1990 to 2000.
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Table 6-1
Changes in Nursing Home Bed Capacity: Maryland, 1990-2000
CON-Approved
Year Licensed Beds Beds Waiver Beds Total Beds
1990 26,894 2,626 504 30,024
2000 31,004 484 578 32,682
CHANGE “90-‘00 +4,110 -2,142 +74 +2,658

Source: Maryland Health Care Commission, Inventory of Comprehensive Care Beds, October 2000
(unpublished) and Commission inventories 1990. (Note: Total beds includes temporarily delicensed beds and
beds from now closed facilities acquired for redevelopment.)

While the number of licensed beds has increased,
as discussed below, the rate of increase of
licensed beds has slowed. Also, it should be
noted, the count of 32,682 nursing home beds
included 1,707 temporarily delicensed beds (plus

another 684 beds from now-closed facilities
acquired for re-development), which, in
accordance with proposed regulations, will either
be brought on line, or removed from the
inventory.

Figure 6-2
Nursing Home Beds Approved FY 97-FY00,
with Beds Temporarily Delicensed
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Trends in the Utilization of
Maryland’s Nursing Home Services

In order to place the nursing home industry
in context, it is necessary to examine the
target population of nursing homes.
Although nursing homes serve persons of all
ages, about 90 percent of those residing in
nursing homes are 65 and over. Therefore,
the focus of this section will be those
individuals in Maryland’s population aged
65 and older.

Nationally, it is well documented that the
population is aging, due in large part to the
aging of the large Baby Boom Generation,
1.e. those born between 1946 and 1964. For
example, in 1900, the 65 and older
population nationally represented 4.1
percent of the total population. By 2040, it
is estimated that the 65 and over age group
in the U.S. will be 20.3 percent of the total
population. Similarly in Maryland, the 65
and older population represents 11 percent
of the total population in 2000. 1S 1S
expected to rise to 16 percent in 2020.

The development of an older population is
due not only to the growing ranks of Baby
Boomers, but also to the extension in life
expectancy. A child born in 1997 could
expect to live to 76.5 years, about 29 years
longer than a child born in 1900. This is due
primarily to reduced death rates for children
and young adults. Life expectancy at age 65
increased by only 2.4 years between 1900
and 1960, ﬁl-)z.glt has increased by 3.3 years
since 1960.

174 Maryland Office of Planning, Population
Projections, June 1999 revisions.
173 Administration on Aging, Profile of Older
Americans: 1999.
Website:http//www.aoa.dhhs.gov/aoa
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Income for the elderly has also improved.
Income for households headed by persons
65+ was reported at a median income
nationally of $31,568 in 1998. Maryland
residents fare better than the national
average. For all ages, the median income
per household in Maryland in 1998 was
$50,016 compared to $38,233 nationally. In
terms of the 65+ population, 8.9 percent
were below the federal poverty limit in
Marylanﬁdﬂas compared to 10.6 percent for
the U.S.

With increasing age come increasing levels
of disability. In 1990-1991, 9 percent of
persons aged 65-69 needed assistance with
everyday activities as compared to E%
percent of those 85 years and over.
However, recent research findings indicate
that previous levels of disability may
actually be declining. According to analyses
from the National Long Term Care surveys,
the percentage of both institutional and
community-based persons aged 65+ who
were disabled declined between 1982 and
1994. For those persons in the community,
the percentage disabled dropped from 18.0
percent in 1982 to 16.0 percent in 1994. For
those individuals in institutions, the
proportion declined from 5.7 percent to 5.1
percent for the same period. From 1982 to
1994, the proportion of the population 65+
who were not disabled rose from 76.3
percent to 78.9 percent. This finding, of a
drop in disability levels among the most
elderly, is remarka consistent across
several recent studies.

17 Ibid. and U.S. Bureau of the Census. Current
Population Reports, p. 60-206. Money Income in the
U.S 1998

177U.S. Census Bureau. Sxty-Five Plusin the United
Sates, May 1, 1995.

178 I ju, Korbin, Kenneth G. Manton, Cynthia Aragon.
Changesin Home Care Use by Older People with
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Alternatives to Nursing Home Care
Public Image of Nursing Homes

In addition to the challenges of financial
uncertainties and quality concerns, nursing
homes continue to face a public relations
problem. In public opinion polls, many
Americans say that they will go “anywhere
but a nursing home.” The American Health
Care Association (AHCA), recognizing this
issue, launched an initiative called
“SecureCare” in 1997. While aimed at
finance reform, it also tried to address the
public relations problems in America’s
nursing homes. Again for the Year 2000, an
area of concentration identified by AHCA1
“the generation of positive news stories”.
At a local level, the Mid-Atlantic Non-Profit
Health and Housing Association announced
in its June 2000 newsletter that it wants to
emphasize the positive in a new section
entitled “Beyond the Call of Duty”; its
purpose is to “be a step in countering the
negative publicity that providermhave
endured from the mainstream press.”

When nursing homes first emerged in the
1960s, they were viewed by some as “places
to die”. As the nursing home industry
developed more of a medical model, and as
hospitals discharged patients “sicker and
quicker”, nursing homes were able to
develop more consumer confidence as they
approached being “mini hospitals”.  If
former HCFA  Commissioner  Bruce
Vladek’s opinion is any indication, nursing
homes have a long way to go to improve

Disabilities: 1982-1994. AARP Public Policy
Institute, January, 2000.
17 HF AM, Networks, February 2000, Volume III,
Issue 1.
'Y MANPHA Monthly Mail, Vol. 7., No. 5, June,
2000.
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their image: “[nursing home] residents live
out the last of their days in an enclosed
society without privacy, dignity, or pleasure,
subsisting on minimally palatable diets,
multiple sedatives, and large doses of
television---eventually dyingﬁﬁne suspects
at least partially of boredom.”

Alan Solomont, former Finance Chairman of
the Democratic National Committee
(“DNC”) and Co-Chair and Co-Chief
Executive Officer of Solomont Bailis
Ventures, predicts: “long term care is not
going to shrink, but it isn’t going to grow at
the same rate at which it did in the mid 90s.”
He foresees an industry shakedown over the
next year or so as providers shed debt
accumulated during their expansion phase
and compensate for decreased Medicare
revenue growth. “The industry is going to
move back a few steps and onﬁgain focus
on its core Medicaid business.’

In the past, nursing homes had become the
focus of the long-term care industry. Now,
with a tremendous growth of home health,
development of adult day care, and
proliferation of assisted living, consumers
have a wide range of alternatives from
which to choose. “Growth in spending for
nursing home care decelerated steadily from
13.3 percent in 1990 to 3.7 percent in 1998,
matching the slowest previous growth
record in 1961. Much of the deceleration in
growth since 1990 was the result of slowing
growth in medical price increases and
expanded wuse of alternative treatment
settings such as home health care, assisted
livingﬁcilities, and community-based day
care.’

181 Bodenheimer, Thomas, op. cit., p. 1324.

'82 Childs, Nathan, op. cit., p. 43.

18 1 evit, Katherine, et. al. “Health Spending in 1998:
Signals of Change”, Health Affairs 19(1):1124-1342.
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Home Health Care Services

The Medicare home health program was
started in 1965 as a humane concept of
providing care for persons in their home and
aiding recovery in a familiar environment.
There were many reasons for an interest in
home care including: “reducing the financial
burden of Medicaid nursing home spending
on federal and state governments, the
impoverishing consequences of the use of
nursing homes by older people with
disabilities, and the general preference of
older people for home care.” he concept
was popular, and, based on the ready
availability of Medicare funding, the growth
of home health services has been
phenomenal. However, there is now serious
concern with the rate of growth and its
effects on Medicare spending nationally.
Home health care reimbursements have
grown by 300 %cent nationally in the past
six years alone.

The rapid growth of home health care and its
impact on the Medicare budget made the
industry a focus of federal investigation. In
1995, a comprehensive anti-fraud initiative,
Operation Restore Trust, was initiated.
During this time, the Department of Health
and Human Services’ Inspector General and
the General Accounting Office conducted
investigations of certain states’ home health
agencies, finding various instances of
inappropriate payment and cases of
fraudulent behavior. In response to this, one
focus of the Balanced Budget Act (“BBA”)
was on the home health program with the
intention to slow the rate of expenditure

184 Liu, Korbin et. al., “Changes in Home Care Use
by Older People with Disabilities: 1982-1994”,
Public Policy Institute, AARP, January, 2000.
185 Havemann, Judith. “Fraud is Rife in Home Care
for the Elderly”. Washington Post, April 29,1997.
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growth, provide incentives for efficiency in
the delivery of care, and ensure t
Medicare pays appropriately for services.

Questions have been raised on the degree to
which home health substitutes for nursing
home care. To the extent that nursing
homes provide long-term custodial care,
home health probably does not substitute.
However, as nursing homes increasingly
serve more short-stay, post-acute and
subacute patients discharged from hospitals,
there is probably more overlap in their
populations.  For more information on
regulation of Home Health Services, see the
Maryland Health Care Commission’s An
Analysis and Evaluation of Certificate of
Need Regulation in Maryland, Working
Paper: Home Health Agency Services,
September 15, 2000.

Assisted Living

A study by Christine Bishop notes that an
increasing number of nursing home
residents are moving into alternative
placements, such as assisted living, and she
sees these trends continuing. Some of the
shift is due to the falling prevalence of
disability. However, a greater influence is

the preference for less institutional
placement. This has resulted in lower
utilization rates for nursing homes.

Comparing data from the National Nursing
Home Surveys, Bishop found that the
percent of Americans 65 and older, who
lived in nursing homes, fell from 4.6 percent
in 1985 to 4.2 percent in 1995. For
Maryland, using more recent data, the

1% MHCC, Maryland Home Health Agency
Satigtical Profile: FY 1998 and Trend Analysis: FY
1996-1998, June,2000.

187 Assisted Living Executive Report, Vol. 4, No. 4,
February 16, 2000.
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percentage of the population aged 65 and
over, who were residents of nursing homes
fell from 4.14ﬁgercent in 1990 to 3.78
percent in 1997.

Assisted living is also a growth industry. It
is difficult to get an exact count of assisted
living facilities since there is no single
definition that 1is applied consistently
nationwide. Regulations and licensure vary
by state, and such facilities are often
classified as domiciliary care, residential
care, or personal care, etc. The Assisted
Living Federation of America estimates that
there were 362,014 assisted living beds in
1991, compared to 777,801 [18% 1999, a
growth rate of over 114 percent.

In Maryland, Dianne Dorlester, Executive
Director of Maryland Assisted Living
Association (MALA) estimates that there
are currently 13,000 to 15,000 persons in
2,500 aﬁ)i]sted living  facilities in
Maryland.— Previously in Maryland, there
were many types of residential programs
governed by different regulations under
different state agencies. Programs
previously licensed under the Department of
Health and Mental Hygiene (domiciliary
care), the Department of Human Resources
(Project HOME), and the Office on Aging,
now the Department of Aging, (sheltered
housing) are now combined under the
assisted  living classification.  Under
regulations developed in July, 1998 in

'8 Maryland Health Care Commission long term care
survey data. Data based on residents of nursing
homes who were Maryland (excludes out of state)
residents aged 65+ as a proportion of Maryland
population aged 65+.
18 «To0 Much Too Soon Halts Assisted Living
Boom”, The New York Times, May 28, 2000.
1901 ynch, Heather. “Assisted Living Facilities: a
Fast-Growing Niche for Developers, Architects,
Builders” . Daily Record, February 2000.
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response to legislation passed in 1996, the
Office of Health Care Quality now inspects
and licenses all assisted living programs in
Maryland.

Medicaid Home and Community Based
Services Waiver for Older Adults

The Department of Health and Mental
Hygiene and the Maryland Department of
Aging (“MDoA”) implemented the Senior
Assisted Housing Waiver in 1993. In 1999,
the Maryland General Assembly passed SB
593, which directed DHMH to expand the
Senior Assisted Housing Waiver to cover
services in all types of licensed assisted
living facilities, as well as supportive
services for individuals living at home.
Under Medicaid rules, states can apply to
the federal government to allow coverage of
long term care in the community for certain
populations through waivers. Without a
waiver, only general nursing home service is
covered.

In an effort to enhance home and
community-based services for older adults,
on March 28, 2000, the federal Health Care
Financing Administration (“HCFA”) issued
a partial approval for major expansion of
Maryland’s current Senior Assisted Housing
Waiver to provide a package of 16 home and
community-based services for qualified
older adults (aged 50 and older) who need
nursing home level of care, but live at home
or in a licensed assisted living facility. The
original waiver provided services to 135
older adults. In order to qualify, individuals
had to receive services in Senior Assisted
Housing group homes certified by MDoA,
meet certain Medicaid financial
requirements, be at least 62 years old, be
eligible for MDoA housing subsidies and for
Medicare, live in certain jurisdictions, and
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be medically qualified for nursing facility
level of care under the Medicaid program.

The details of the proposed waiver
expansion were developed by a workgroup
that included representatives from other

State and local agencies, advocacy
organizations, providers, and provider
organizations. HCFA denied the State’s

request to expand the waiver’s medical
eligibility to include individuals determined
to be at risk for needing nursing facility
services. The amended waiver, which has
been renamed the Waiver for Older Adults,
will cover 1,135 individuals in its first year
and will expand to 5,135 individuals after
five years, depending on  budget
appropriations.

Effective in July 2000, the existing waiver
was expanded statewide and the number of
slots was increased. At the same time,
DHMH and MDoA began putting new
operational systems and regulations in place
for the expanded services. Beginning in the
fall of 2000, the State of Maryland will have
regional training sessions for potential
providers of new waiver services, and in
November 2000 it will begin to process
applications for new providers to participate.
The regulations will be effective on January
1, 2001. During the upcoming months, the
MDoA will continue to develop its database
of information on companies and individuals
that are interested in enrolling as service
providers for the Medicaid Waiver for Older
Adults.

On January 1, 2001, the target population of
individuals who are eligible for the Waiver
for Older Adults will expand from those
individuals at least 62 years of age to
individuals at least 50 years of age. New
services will become available and new
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provider types will be able to participate.
Eligible participants will be able to receive
services in their homes or in large or small
assisted living facilities.

Administered by the local Area Agencies on
Aging either directly or through contract
with the local department of social services
or local health department, the Waiver for
Older Adults will target low income adults if
they live at home or in a licensed assisted
living facility and are:

° At least 50 years of age;

° Have a monthly income of no more
than $1,536.00 (300% of the
Supplemental Security Income
level);

° Have assets that are no more than
$2,000.00 to $2,500.00, depending
on eligibility category; and

o Qualified for nursing facility level of
care at the time of entry into the
waiver, and reassessed at least every
12 months to need this level of care;

° Not enrolled at the same time in
another Medicaid 1915(c) waiver,
Program of All-Inclusive Care for
the Elderly (PACE), Rare and
Expensive Case Management
(REM), or any future Medicaid
capitated managed care program that
includes long term care;

° Living in any jurisdiction within the
State of Maryland;
) Freely choosing between waiver or

nursing facility services.

The waiver program must be able to assure
the individual’s health and safety and meet
the individual’s needs in a community-based
setting.
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Regarding needs allowance and client
contributions,  effective  1/1/2001, an
individual living at home will retain all of
his/her income for personal and living
expenses and will not pay towards the cost
of waiver services. Further, an individual
receiving the waiver’s assisted living
services may retain $60/month for personal
needs and, at most, $420/month to pay the
assisted living provider for room and board.
The remainder of the individual’s income
must be paid to the assisted living provider
for assisted living services.

Each waiver participant may cost Medicaid
no more in the community than Medicaid’s
average costs for nursing facility residents
over the course of a year. Moreover, a lien
may not be placed on a waiver participant’s
home. However, the State of Maryland may
recover from the estate of a person over 55
years of age, who does not have a surviving
spouse, an amount no more than Medicaid’s
payments for that person.

Covered Waiver services include (new
services are in bold print):

ePersonal care
eHome-delivered meals
eRespite care

e Assisted living seryices
eSenior Center Plus

! Senior Center Plus, whose providers are certified
by MdoA, is a structured day program in an out-of-
home, outpatient setting; included are group
recreational activities, supervised care, personal
assistance, enhanced socialization, and at least one
nutritional meal; Medicaid payment does not include
transportation; services are less medical with
different staffing requirements and lower
reimbursement than Medicaid State Plan medical day
care. Source: Specifications for Medicaid Home and
Community-Based Services Waiver for Older Adults
MARYLAND
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eFamily/consumer training

ePersonal emergency response
systems

eDietitian/Nutritionist Services

eExtended home health care

e Assistive devices

eEnvironmental modifications and
assessments

e Case management (Administrative
service through Area Agencies on
Aging)

eBehavior consultation services

Other services to be available under
Medicaid include:

eMedicaid acute, primary, &
preventive services

eHome health care

e Transportation (Through local
health departments)

eMedical day care

e Durable medical equipment

e Disposable medical supplies

The following types of providers may be
eligible to offer certain types of services in
the Waiver for Older Adults, if they meet
the waiver’s requirements:

eLicensed assisted living programs

eSenior Center Plus Centers

eResidential service agencies

eHome health agencies

eMeal delivery services

e Nursing facilities

e ocal Health Departments

eMedical day care centers

e ocal Departments of Social
Services

e®Respite care providers

as Expansion of the Senior Assisted Housing Waiver
Per Senate Bill 593 (September 15, 2000), page 3.
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e Congregate housing providers

ePersonal care providers

ePersonal emergency response

vendors

e Building contractors

e Certain types of licensed
professionals (e.g.
dieticians/nutritionists)

eMedical equipment vendors

All providers participating in the Waiver for
Older Adults must be approved l\@licaid
providers and appropriately certified==
Each waiver participant receives a home
visit and multidisciplinary assessment from
the Adult Evaluation and Review Services
(“AERS”)(formerly  Geriatric  evaluation
services) under the local health department.
AERS completes an assessment which is
reviewed and signed by a physician and
submitted to the Delmarva Foundation for
Medical Care (DHMH’s contractual
utilization control agent) to determine
whether the individual needs nursing facility
level of care. While Delmarva evaluates
medical eligibility for the waiver, using the
assessment tool (DHMH Form 3871), a
Central Office waiver unit at the Department
of Human Resources (rather than the local
department of social services) determines
financial and technical eligibility for
Medicaid and the waiver, based on DHMH
instructions.

An individual’s waiver plan of care is
developed by a team which includes at least
the participant or legal representative, the
waiver case manager, and the AERS social
worker and nurse. The waiver plan of care

12 Medicaid Home and Community-Based Services
Waiver for Older Adults, Fact Sheet, distributed by
Maryland Medical Care Programs July 20, 2000
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preauthorizes waiver services, and assures
that the individual costs Medicaid no more
in the waiver annually than the individual
would have cost Medicaid as a nursing
facility resident. MDoA (or the area agency
on aging if it is a public agency) approves an
individual’s waiver plan of care and any
subsequent revisions. At least every three
months, the waiver case manager makes a
home visit and reviews the participant’s
waiver plan of care. At least every 12
months, the participant’s waiver eligibility is
redetermined. AERS reassesses the
participant, and Delmarva re-evaluates
medical eligibility. The waiver plan of care
is reviewed by the mulg.g[isciplinary team
and revised as necessary.

With Medicaid funding for what is now
largely a private pay service, it would be
expected that use of these facilities would
increase at an even faster rate. In the future,
there will be a need to collect data and
monitor the growth of assisted living in
Maryland in order to monitor its impact on
the long term care system. Regarding the

Waiver for Older Adults, DHMH is
developing specifications for computer
programming changes to monitor the

waiver’s administration.

The development and increasing popularity
of assisted living has made a significant
impact on the financial stability of the
nursing home industry. Though some of the
decrease in utilization in nursing homes may
be due to the falling prevalence of disability
as well as changes in Medicare
reimbursement, it is believed that shifts in

193 Specifications for Medicaid Home and
Community-Based Services waiver for Older Adults
as Expansion of the Senior Assisted Housing Waiver
Per Senate Bill 593 (September 15, 2000), pages 1-2,
7.
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utilization to other settings is a more
important factor. Comparing National
Nursing Home Survey data, the number of
Americans 65 and older who lived in
nursing homes fell from 4.6 percent in 1985
to 4.2 percent in 1995. The current rates
may be even lower.

Medicaid Home and Community Services
Waiver for Adults with Physical
Disabilities (Attendant Care Waiver)

Another service currently provided by
Maryland’s Medical Assistance Program is
its Personal Care Program. This program
reimburses for personal care services
provided to chronically ill or disabled
recipients who are under the care of a
physician and require assistance at home
with activities of daily living. The
objectives of the program are to prevent
patient deterioration, to delay
institutionalization, and to  prevent
inappropriate institutionalization.

The Attendant Care Waiver, with its current
working title: Living at Home: Maryland
Community Choices, will be effective April
I, 2001. TIts goal is to secure a more
consumer-responsive Medical Assistance
Personal Care Program, and to create a
personal assistance system for Medical
Assistance recipients that is responsive,
flexible, offers quality services, and
develops partnerships. The Attendant Care
Waiver is currently capped at 400
participants, aged 21-59, with 150
participating in the first year, 300 in the
second year, and 400 in the third year.

The philosophical foundation on which this
particular waiver rests has two components.

14 Bishop, Christine, cited in Assisted Living
Executive Report, Vol 4, No. 4, February 16, 2000.
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The first is one of self-determination. The
Medical Assistance recipient has the right
and responsibility to make his or her own
decisions; to decide where he or she is going
to live; to determine the utilization of

resources under this waiver; and to
participate fully and equally in the
community.  Secondly, this waiver is

consumer —directed, i.e. the individual will
make decisions regarding the type and the
amount of assistance or services he or she
receives.

The services available in the Living at
Home: Maryland Community Choices to
those 21-59 year olds who are residents of a
nursing home, or are at risk for entry into a
nursing home, will include the following:

e Attendant Care Services

e (Case Management

e Assistive Technology

e Consumer Training

e Durable Medical Equipment /Supplies
eEnvironmental Accessibility Adaptations
eFamily-Training

e Skilled Nursing Supervision of Attendants
eOccupational Therapy

ePersonal Emergency Response Systems
e Speech/Language Services

e Transportation

Provision of these services could have a
significant impact on the utilization of
nursing homes, and therefore on the nursing
home bed need projections.

Under this waiver, the participant will be
able to use either one of two attendant care
service models: agency-employed or
consumer-employed, to secure services. To
be eligible for the waiver, the participant’s
cost of care should be equal to or less than
the participant’s cost of care in a nursing
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home. Additionally, the waiver will have
available State funding for services
including a security deposit for a waiver
participant’s apartment, the purchase of
household items, transportation, respite,
mental health services, and heavy chore
services. Non-Waiver Services not included
in computing the waiver cost of care are
those for Administration, Case Management,
and the Fiscal Intermediary.
Administration of the waiver will be under
the auspices of the Department of Human
Resources’ Office of Personal Assistance
Services, Case Management will be done
regionally by local health departments, and
the Fiscal Intermediary functions will also

be done on a regional basis. Case
Management  functions  will  include
assessment, planning, and enrollment
coordination; ongoing case management

such as service coordination and monitoring;
and reassessments.  Fiscal Intermediary
functions will include payment processing,
fiscal accounting, and reporting.

The impetus for the State of Maryland’s
action in moving forward with this waiver
was the July 1999 Supreme Court decision,
Olmstead v. L.C. The Court’s decision in
that case clearly challenges federal, state,
and local governments to develop more
opportunities for individuals with disabilities
through more accessible systems of cost-
effective, community-based services. The
Olmstead decision interpreted Title IT of the
Americans with Disabilities Act (“ADA”)
and its implementing regulation, requiring
states to administer their services, programs,
and activities “in the most integrated setting
appropriate to the needs of qualified
individuals with disabilities.” Medicaid and
the waiver process can be important
resources to assist the State in meeting these
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goals.IEI Communications from the U.S.
Department of Health and Human Services
(“HHS”) to state governments leave no
doubt that the federal agency, of which the
Health Care Financing Administration,
which administers the Medicaid Program, is
a part, is interpreting Olmstead v. L.C. as
covering any individual with a disability
who lives in institution, including a
nursing home. The Attendant Care
Waiver is a means for the State to create a
plan to find the least restrictive environment
for disabled individuals whether they are in
nursing homes or are at risk for entering
nursing homes.

Because of the impact of the array of
alternatives, many nursing homes have
recognized that they must broaden their
services for a chance to survive in the future.
Many are branching out into other types of
care in order to continue in operation, be
financially viable, and to meet the needs and
demands of a growing number of
sophisticated, elderly who want more
alternative services. The extent to which
nursing homes are attempting to meet those
requirements is shown by a survey
conducted in 1997 by the American Health
Care Association (AHCA) which found that
its members offered several alternative
services as follows: contract rehabilitation
(26.5 percent); assisted living (21.7 percent);
subacute (12.7 percent); adult dﬁg’care (5.4
percent) home care (3.0 percent).

"*Health Care Financing Administration website,
www.hcfa.gov/medicaid/olmstead/olmshome.htm,
August 29, 2000

196 The Supreme Court cautioned, however, that
“nothing in the ADA condones termination of
institutional settings for persons unable to handle or
benefit from community settings.” HFAM Networks,
July/August 2000, p. 8.

YTHCIA and Arthur Andersen, The Guide to the
Nursing Home Industry, 1998, p. x.




An Analysis and Evaluation of the CON Program

O Nursing Homes 0O

For many years, nursing homes have had to
face increasing competition from  other
models of care. These models, too, are now
becoming more prevalent and more widely
accepted. A few examples will be reviewed
here: continuing care retirement
communities (CCRCs); the Program of All-
Inclusive Care for the Elderly (PACE); and
Social Health Maintenance Organizations
(S/HMOs).

Continuing Care Retirement
Communities

Continuing care retirement communities as a
model have existed in Maryland since the
1970s. CCRCs have grown from 14 in 1980
to 30 today (a growth rate of 114 percent).
Now, twelve counties in Maryland are
served by CCRCs, with a total of 2,350
nursing home beds. One of the appeals of
CCRCs 1is that they offer an insurance
model; that is, at least for the original type
of CCRC model, a subscriber pays an
entrance fee and monthly fees that cover all
long term care services in exchange for a
promise to provide a full range of care. The
early CCRCs involved a transfer of assets.
Many were church-sponsored and a
prospective resident would have to give up
his or her assets in exchange for lifetime
care. The model then changed to continuing
care, where a person paid an entrance fee
and monthly fees and was guaranteed a full
range of social, personal, nursing, and
medical services, including nursing home
care when needed. In order to keep prices
more competitive, many CCRCs offer an “a
la carte” model where the person pays an
entrance fee, but pays lower monthly fees
for lower levels of care. Thus, a person can
pay for an independent living unit for many
years before experiencing an increase in fees
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for assisted living, nursing home, or other
special services.

Although CCRCs were always potentially
competing with nursing homes for the same
patient pool, especially those with the
financial resources to privately pay, for the
most part, the two groups had distinct roles.
Mainly, nursing homes provided
“traditional” custodial care or post acute
care, while CCRCs provided housing with
some health services. CCRCs need to
receive  both certification from the
Department of Aging, and their nursing
home beds must be approved by MHCC in
one of two ways. First, a CCRC could
obtain a CON, in which case it could serve
the general public in those particular nursing
home beds without restriction, the same as
any other nursing home. Second, a CCRC
can obtain an exclusion from CON review,
which permits it to establish a prescribed
number of comprehensive care beds, and
serve only its own residents who have
signed contracts to live in independent and
assisted living units in that particular CCRC
community.

Recent legislation, passed during the 2000
legislative session, modified the CON
statute as it applies to CCRCs. First, SB 403
modified the number of CON-excluded
nursing home beds that a community may
obtain. Under this new legislation, a CCRC
with fewer than 300 independent living units
would be able to obtain nursing home beds
at 24 percent_of the number of independent
living units—, for communities with more
than 300 independent living units, the 20
percent figure remains unchanged. This bill
became effective October 1, 2000.

' Note: This computation does not include the
number of assisted living units.
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In addition, SB 146 permits limited direct
admission of persons from the general
community into nursing home beds at
CCRCs under the following circumstances:

1. The entrance fees paid prior to
entering the community must be at
least equal to the lowest entrance fee
charged for an independent living
unit or an assisted living unit.

2. The CCRC may admit a subscriber
directly into a comprehensive care
bed only if, at the time of admission,
the subscriber has the potential for an
eventual transfer to an independent
living unit or an assisted living unit.
This must be determined by the
subscriber’s personal physician, who
is not an owner or employee of the
CCRC.

3. The total number of comprehensive
care beds occupied by subscribers
who have been directly admitted
from the general public may not
exceed 20 percent of the total
number of comprehensive care beds
at that CCRC.

4. The CCRC must not admit a
subscriber directly from the general
community into a comprehensive
care bed if that admission would

cause the occupancy of the
comprehensive care beds to exceed
95 percent.
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It should be noted that SB 146 sunsets on
June 30, 2002. The Commission intends to
collect data and carefully monitor the impact
of this legislation, and the resulting
regulations on both the CCRC and nursing
home industries.

Statewide, there are currently 30 CCRCs
operating in Maryland. Twenty-six (26) of
the 30 CCRCs operate their own nursing
home facilities as a component of their
services available on the campus of the
community. As of March 8, 2000, those
CCRCs operated a total of 7,618
independent living units, 1,591 assisted
living units, and 2,350 nursing home beds.
Of the CCRCs with nursing home facilities,
12 have received a CON exclusion for
nursing home beds. The remaining 14
CCRCs have CON  approved or
grandfathered nursing home beds. As
shown in Table 6-2, the 12 CCRCs with
CON exclusions operate a total of 938
nursing home beds. More than one-half of
those CON exempt nursing home beds are
located in two CCRCs (Charlestown and
Oak Crest Village) operated by Erickson
Retirement Communities. In addition to
facilities currently in operation, data
maintained by the Department of Aging
indicate that four new CCRCs are currently
under development with a total of 539
additional nursing home beds. The
development of CCRC nursing home beds,
particularly with the recent expansion of
direct admission, will have an intensified
impact on the utilization of nursing home
beds.
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Table 6-2
Maryland Continuing Care Retirement Communities with CON Excluded
Nursing Home Beds: March 8, 2000

Year | Independent Assisted Nursing
CCRC Jurisdiction Opened | Living Units | Living Beds Home
Beds

Ginger Cove Anne Arundel County 1989 243 6 55
Blakehurst Baltimore County 1993 278 14 54
Charlestown Baltimore County 1983 1,614 164 270
Glen Meadows Baltimore County 1990 213 29 31
North Oaks Baltimore County 1990 183 13 37
Oak Crest Village | Baltimore County 1995 1,528 143 240
Asbury-Solomons | Calvert County 1996 208 30 42
Vantage House Howard County 1990 220 26 44
Heron Point Kent County 1991 192 16 36
Buckingham’s Frederick County 2000 207 45 41
Choice

Bedford Court* Montgomery County 1992 215 76 60
Maplewood Park | Montgomery County 1995 207 21 28
Place*

TOTAL 5,308 583 938

*Note: In addition to 43 CON-excluded beds, the Commission approved a modified CON allowing Bedford Court to temporarily lease
up to 45 CCF beds from Holy Cross Skilled Nursing Facility in November 10, 1992, and granted Bedford Court a CON for 16
comprehensive care (“CCF”) beds in 1995; Maplewood Park Place has leased nursing home beds from Bedford Court in addition to
having CON-excluded beds.
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Another variation on the CCRC model is
Continuing Care at Home. This program,
which exists in some other states, provides
some of the benefits of CCRCs while
allowing individuals to stay in their own
home. Basic services to be provided
include:

e (Care coordination;

* Home inspection by an
occupational therapist;

* Assistance with activities of daily
living at home;

» Skilled nursing services at home;

» Services in assisted living;

* Services in comprehensive care
facility;

* Assistance with home
maintenance.

An individual would pay an entrance fee for
services, with regular, periodic charges, co-
payment, or a combination of funding
arrangements. Regulations for Continuing
Care at Home went into effect in Maryland
May 15, 2000. The Department of Aging,
which will regulate Continuing Care at
Home, does not expect a large number of
providers.  As of this writing, MDoA
estimates that it will receive three
applications from prospective providers to
initiate this service during the first year.

Program for All-Inclusive Care for the
Elderly (PACE)

PACE, the Program for All-Inclusive Care
for the Elderly, is a capitated managed care
benefit for the frail elderly provided by a
not-for-profit or public entity. = PACE
features a comprehensive medical and social
delivery system using a multidisciplinary
team approach in an adult day health center,
supplemented by in-home and referral
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services in accordance with the participants’
needs. It was originally based on a program
in 1971 called On Lok Senior Health
Services in San Francisco. This model
provided a range of both acute and long-
term care services to an enrolled
community. This type of care expanded in
1986 when the Robert Wood Johnson
Foundation provided funding for PACE
demonstration sites to test if the model could
be applied on ﬁroader scale to many types
of populations.

The Balanced Budget Act of 1997
established PACE as a permanent entity
within the Medicare program and has
enabled States to provide PACE services to
Medicaid beneficiaries as a state option.
PACE beneficiaries need to be frail enough
to satisfy their state’s requirements for
nursing home level of care. The BBA limits
annual growth of the PACE program. The
number of PACE agreements in the first
year is 60 nationally; tEé%I limit increases by
20 each year thereafter.

In January 1996, Hopkins Elder Plus
initiated a pre-PACE site, which received
partial Medicaid capitation for dual eligible
aged 65 and over who were certified for
nursing facility level of care. A dual waiver
proposal for full capitation by Medicare and
Medicaid was jointly submitted to HCFA in
June 1998 by The Maryland Department of
Health and Mental Hygiene and Johns
Hopkins Bayview Medical Center. In
January 1999, HCFA approved the waiver
propo&zﬂ, which was implemented in March
1999.

19 PACE information from HCFA Website:
http: /imww.hcfa.gov/

290 Thid.

2 Information from DHMH Website:
http://www.dhmh.state.md.us/hsaea/
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Social Health Maintenance Organizations
(S/HMOs)

Social Health Maintenance Organizations
(S/HMOs) are also based on early models
and HCFA demonstration projects. An
S/HMO is an organization that provides the
full range of Medicare benefits offered by
standard HMOs plus additional services
which include: care coordination,
prescription drug benefits, chronic care
benefits covering short term nursing home
care, a full range of home and community
based services, such as homemaker,
personal care services, adult day care,
respite care, and medical transportation.
Other services that may be offered include:
eyeglasses, hearing aids, and prescription
benefits. There were four original S/HMOs:
Portland, Oregon; Long Beach, California;
Brooklyn, New York; and La Vegas,
Nevada. Each site has different requirements
for premiums; persons g&]have to pay co-
pays for certain services.

In March 1998, HCFA approved Maryland’s
proposal for a planning grant to build on a
Medicare HMO, develop a Second
Generation S/HMO (S/HMO 1) for
Medicare-only and dually eligible (Medicare
and Medicaid) older adults, and add long-
term care and other services. A framework
conference is being planned for the fall of
2000. HCFA approved a no-cost extension
of t%&l planning project through June
2001.

A recent study found that S/HMO
membership does not offer savings as
expected. When  comparing  the
expenditures of enrollees in the Minneapolis

292 S/HMO information from Medicare Website:
http://www.medicare.gov/
2 Information from DHMH Website, op. Cit.
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S/HMO with those in a TEFRA (Tax Equity
and Fiscal Responsibility Act of 1982)
HMO, results showed that outpatient
services common to both the S/HMO and
the TEFRA HMO were about 16 percent
higher for S/HMO enrollees, and
expenditures for all services were about 20
to 22 percent higher for S/HMO enrollees.
The report does not indicate how costs
compare to traditional care. The researchers
speculate that health care providers might
have discovered health problems that would
otherwise have gone undetected,
recommended medical attention for chronic
problems, and helped to link patients with
other medical providers, thus causing higher
expenditures.

Reimbursement

Maryland Medical Assistance Program
(Medicaid)

Although national attention often focuses on
Medicare, the principal payer for nursing
homes, both nationally and in Maryland, is
the Medical Assistance Program,
(“Medicaid”). In fiscal year 1998, Medicaid
paid for 62.8 percent of total patient days in
Maryland nursing homes. Although
Medicaid is the principal payer for nursing
home care, it should be noted that Medicaid
is the payer of last resort, and pays only
when the resident cannot pay. Also,
residents must spend down and contribute
nearly all pensions and other ongoing
income to the cost of their care; they can
keep $40 per month as a personal needs
allowance.

Since Medicaid is a joint federal-state
program, the method of reimbursement
varies from state to state. In Maryland,
payment for nursing home services is based
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on the level of care required by each
resident. It is thus a case-mix adjusted form
of reimbursement. Such a methodology is
designed to provide a greater incentive for
nursing homes in Maryland to serve sicker
residents and, on average, Maryland nursing
home residents are more dependent in their
activities of daily living (“ADLs”) than the
national average. The American Health Care
Association reports that residents of
Maryland nursing homes had an average of
3.94 ADL dﬁendencies as compared to 3.67
for the U.S.

The current Medicaid reimbursement system
for nursing homes in Maryland has been in
effect since 1983. At that time, the
objectives were to develop a system that was
cost-related and administratively efficient,
provided increased access for Medicaid
residents, and encouraged quality care.
Additional goals were to recognize fair
market value of assets used, to recognize
factors causing cost differences, and to
include incentives for cost containment.
There have been adjustments to the system
since it was originally designed, but the
basic structure has remained unchanged.

The overall system design consists of four
cost centers: administrative and routine,
nursing service, other patient care, and
capital.  There are cost ceilings, with
reimbursement of costs up to the ceilings
and efficiency payments to facilities with
costs below the ceilings. The ceiling and
efficiency payments are adjusted as needed
over time. Reimbursement is based on
geographic regions, and includes a small
facility class for administrative and routine
costs. As Figure 6-3 indicates, this method

% American Health Care Association Nursing
Facility Sourcebook, 1998
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of reimbursement has allowed the State to
keep the percentage spent by Medicaid on
nursing home care at a fairly stable level,
even as the population has aged. Although
aggregate spending on nursing homes by
Medicaid has increased from $272,790,198
in FY 1990 to $559,140,121 in FY 1999,
such spending as a percentage of total
Medicaid spending has stayed fairly
constant over time and actually decreased
slightly.
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Figure 6-3
Spending on Nursing Homes as a
Percentage of Total Medicaid Spending

1990 1991 1992 1993 1994 1995 1996 1997

Years

Source: Department of Heath and Mental Hygiene, Medicaid Year in Review, 1990-1997
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Following recent investigations by the
federal General Accounting Office into
quality of care in nursing facilities
nationwide, more attention has been drawn
to improving quality of care issues in
Maryland nursing homes by seeking to
stabilize the nursing home work force.

As noted above, the current Medicaid rate
setting system for nursing facility services in
Maryland was implemented on January 1,
1983. The reimbursement approach was
intended to provide sufficient payment to
enable nursing homes to provide quality
care, include incentives for cost efficiency,
and create a healthy business climate for
nursing home operators. Numerous
modifications and wupdates have been
adopted since that time, but the basic
methodology is essentially unchanged.

The Medicaid Program has also imposed
adjustments to various parameters for cost
containment purposed.  Since 1992, a
prescribed “cycle-down” method has been
used to achieve specific amounts of payment
reductions in order to meet budget
constraints.  Reductions have totaled as
much as $35 million a year. Although funds
have been made available to restore much of
these cuts during recent years, reductions of
$9.5 million remained in effect as late as
Fiscal Year 1999, the latest data available.

In addition, the Medicaid Program’s work
measurement formula for nursing services in
nursing homes, which is intended to ensure
that payment for services accurately reflects
the time and staff mix required to provide
the services, has not been updated since
Fiscal Year 1993. Medicaid Program
regulations require that the formula be re-
calibrated at least every five years, but due
to lack of funding to adopt the results of the
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most recent work measurement study,
amendments have been approved for each of
the past two years to postpone this
requirement. The Department of Health and
Mental Hygiene (the “Department”) had
projected in its  Nursing  Home
Reimbursement Study dated December 1,
1998, the latest available, that
implementation of the study results would
increase nursing service payments by $23
million in Fiscal Year 2000.

The cumulative impact of the cost
containment reductions from January 1991
through Fiscal Year 1999 was $188.5
million, and delay in implementation of the
work measurement study results during the
past two years has had an additional impact
of $43 million. However, even with these
cuts in effect, the Department noted that per
diem reimbursement rates have increased by
an average of 5.3 percent annually during
this time. The Department also noted that
the number of licensed nursing home beds
had increasebdgzlby 12.5 percent during this
same period.

In responding to the cost containment
reductions made by the Department, the
Health Facilities Association of Maryland
(“HFAM?”), estimated that the total lost
revenue resulting from the State’s failure to
fund the work measurement study for five
years was about $100 million, and the total
impact of the reductions through restoration
in FY 2000 was close to $300 million. In a
letter to the Commission, HFAM noted that
the 1994 work measurement study, which
was conducted by the Department to
determine the time and staff mix for nursing
services, showed that nursing time had

2% Nursing Home Reimbursement Study, December
1, 1998, pages 1-2
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increased due to the more medically
complex resident mix entering nursing
homes. In the absence of increased
Medicaid reimbursement, nursing homes
were forced to postpone needed capital
improvements. Additionally, lenders
informed nursing homes that they were less
willing to loan money due to the inadequate
Medicaid reimbursement.

According to HFAM, the payment
reductions during most of the 1990s left
Maryland nursing homes, particularly those
with high percentages of Medicaid residents,
ill prepared to weather the impact of
managed care, the staffing crisis, loss of
private pay patients, decreasing occupancies
resulting from competition from assisted
living facilities, and the cuts in Medicare
reimbursemeEO.t__élunder the Balanced Budget
Act of 1997.

In response to these concerns raised by the
State’s nursing home industry, the 2000
Maryland General Assembly adopted Senate
Bill 794, which called for the re-convening
of the Nursing Home Reimbursement Study
Group. The bill requires that the state
budget include $10 million in General Funds
for Fiscal Year 2002 (beginning July 1,
2001), and an additional $10 million in
Fiscal Year 2003, to increase payments in
the Nursing Service Cost Center of the
Medicaid nursing home reimbursement
formula. The additional funds are to be used
to enable nursing homes to address the
recommendations of the Task Force on
Quality of Care in Nursing Homes. The
goals of the Study Group are to:

2% August 4, 2000 Letter to the Commission from
Ann L. Rasenberger, Vice President, Regulatory
Affairs, Health Facilities Association of Maryland
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° Review the existing reimbursement
formula to ensure it reflects the
current and planned requirements of
the nursing home program under
Medicaid and the care needs of the
nursing home residents;

° Review the proposed funding
appropriation for Fiscal Year 2002
and Fiscal Year 2003, and make
recommendations for changes to the
reimbursement formula to ensure
that the intent of the law is achieved;
and

° Report its findings to the General
Assembly by December 1, 2000.

The Study Group operated with participation
from representatives from the nursing home
industry, the Service Employees
International Union, and State agencies.
The Study Group’s principles and
recommendations, none of which require
new legislation or additional funding, are as
follows:

Study Group Principles:

) Providers should retain flexibility to
use funds for any combination of
increased staffing or higher wages.

° Any changes to the reimbursement
methodology should maximize the
potential for providers to use the new
funds in a fashion consistent with the

legislation.
) All new funding should be acuity-
based.
The recommended changes to the
reimbursement formula are maximally

consistent with the principals above.
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Study Group Recommendations:

° Employ “dual rate-setting” to ensure
that new funds are not used as profit.

° Revise the methodology for the
calculation of FY 2003 rates.

° Delay work measurement survey
until Summer, 2003.

° Alter the cost reporting schedule to
avoid an “average cost penalty.”

° Establish a one tfi%e, two year cost

settlement period.
Medicare Program

Although a small proportion of nursing
home care is reimbursed by Medicare, it is a
major payer for short term and subacute
care. Until the passage of the Balanced
Budget Act, nursing homes enjoyed a
system of reimbursement from Medicare
which essentially reimbursed whatever they
billed, usually a fee based on their costs of
care (“reasonable costs”), subject to ceilings
adjusted for urban or rural locations.
Nursing homes were paid an interim rate
subject to final cost settlement. Although
Medicare represents a fairly small
proportion of care provided overall in
nursing homes (9.3 percent nationally in
1998, as reported by the American Health
Care Association), with an increasingly sick
patient population, more facilities started to
offer skilled nursing care. According to the
Health Care Financing Administration
(“HCFA”), the percentage of total nursing
facility expenditure attributable to Medicare
more than tripled from billion in 1992
to $10.2 billion in 1997.7% Since Medicare

27 Medicaid Nursing Home Reimbursement Study
Group, Draft Report, September 29, 2000, p.2.
2% Childs, Nathan “How Will Long Term Care
Remember the Clinton Years?” Provider, November,
1999.
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focuses on paying for post acute care
(following a hospitalization) with a limit of
up to 100 days, facilities have tried to
maximize their Medicare reimbursement by
focusing on the provision of skilled care and
by developing Medicare distinct part units.
Several hospitals and nursing homes also
started providing subacute (short-term, post-
acute) care as a way of maximizing
reimbursements from Medicare. As will be
discussed in the next section, this reliance on
this source of funding became a major
problem for these facilities when Medicare
changed its reimbursement methodology
with the enactment of the Balanced Budget
Act. In Maryland, as shown in Figure 6-4,
payer source on admission attributable to
Medicare grew from 10 percent of residents
in 1990 to 29 percent in 1997.
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Figure 6-4
Trends in Medicare Payer Source on Admission
to Maryland Nursing Homes: 1990-1997
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Source: Maryland Health Resources Planning Commission and Maryland Health Care Commission,
Maryland Long Term Care Surveys, 1990-1997

Nationally, Medicare spending in skilled
nursing facilities (SNFs) grew from $5
million in 1986 to $13.6 billion in 1998.
At the same time, Medicare costs for home
health were increasing at an even faster rate.
From 1987 to 1994, combined Medicare and
Medicaid outlays for long-term care rose by
153 percent for nursing es and 543
percent for home health care. As a result,
the federal government felt that it needed to
take drastic action to stop this spiral of
increasing costs.

%9 Salganik, M. William. “Golden Years Fade for
Nursing Home Chains” The Baltimore Sun, 03/05/00.
210 Bodenheimer, Thomas, M.D. “Long-Term Care
for Frail Elderly People—the On Lok Model.” The
New England Journal of Medicine, Vol. 341, No. 17,
pp. 1324-1327.
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Balanced Budget Act of 1997

A significant change to the operation of
nursing homes occurred with the enactment
of the Balanced Budget Act (“BBA”) of
1997. As part of the overall effort to
balance the federal budget, Congress passed
and the President signed the BBA, which
was intended to reduce Medicare payments
in 1999 from $248 billion to $232 billion.
However, the Congressional Budget office
estimated that actual payments for 1999
were only $210 billion. HCFA began
phasing in Medicare prospective payment
for skilled nursing facilities over four years,
beginning July 1, 1998; however, final rules
governing the Medicare skilled nursing PPS

*!! Childs, op.cit., November 1999.
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were not available until July 30, 1999.
During the first year, 75 percent of a
facility’s Medicare payment would be based
on its maximum allowable 1995 costs,
adjusted for inflation, with 25 percent based
on the national PPS rate. Thereafter, the
ratio changed to 50:50 for the second year,
25:75 in the third,ﬁd 100 percent PPS rate
by the fourth year.

Under the BBA, instead of a reimbursement
rate based on ‘“reasonable” costs, SNFs
receive a set payment for each day of care
provided to a Medicare beneficiary. The per
diem rate was initially based on the average
daily rate of providing all Medicare-covered
skilled nursing services in 1995. Since not
all patients require the same intensity of
care, a case mix adjustment factor was
incorporated, permitting some flexibility in
the payment calculation. PPS is based on a
case mix system of Resource Ultilization
Groups (“RUG”), which combines routine,
ancillary, and capital costs into an all-
inclusive case mix-adjusted rate. RUGs are
based on data from the resident assessment
instrument called the Minimum Data Set
(MDS) 2.0. The rate also includes wage
adjustments based on geographic variations,
using the hospital wage index. Hospital
swing beds and low-volume skilled nursing
facilities (with fewer than 1500 patient days
per year) are not subject to these Medicare
PPS rates until 2000.

22 H(IA, Inc., and Arthur Andersen LLP, The Guide
to the Nursing Home Industry, 2000, p. viii.

213 Health Financial Management Association,
“HFMA Knowledge Network Highlights: Skilled
Nursing Facilities Prospective Payment System and
Consolidated Billing” The requirement was later
modified under the BBA Refinement bill, described
in the illustrations that follow.
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Highlights of the Balanced Budget Act of 1997 Relating to Skilled Nursing Facilities

Introduction of a prospective payment system (PPS): This payment system, phased in over four years
beginning July 1, 1998, gave providers a fixed payment per day to cover all care provided to a resident, as
opposed to the former cost-based system. There was an equalization of rates between freestanding and
hospital-based SNFs with rates all inclusive of routine, capital, and ancillary costs.

Payment based on resource utilization groups (RUGs): RUGs have been tested and developed in
several phases. These are called RUGs III, representing the third iteration of RUGs. The PPS system is
based on 44 RUGS groupings.

Therapy Services Caps: Beginning in 1999, the BBA caps Part B rehabilitation services. There is a cap
of $1,500 per year on occupational therapy and a combined cap of $1,500 per year on speech therapy and
physical therapy. *

Transfer and discharge: By treating the movement of a patient from a PPS hospital to a SNF or home
health agency as a transfer rather than a discharge, the BBA intended to save an estimated $1.3 billion.
This reduces the DRG by paying a blended DRG/per diem rate if the patient is moved early from a group
of the 10 most frequently used DRGs.

Consolidated billing: SNFs will bill for all covered services provided to residents under Part B with
payment being made to the SNF (except physician and physician-related services). *

Repeal of the Boren Amendment: This amendment, enacted in 1980, required that states set Medicaid
rates for nursing facilities that are reasonable and adequate